United States Court of Appeals 


for the Second Circuit 


APPELLEE'S BRIEF 


Bey. 


Ms Wonorahle 
lue 


y 


id 
+ 
YALU 
° 
Yr 
As 
Af 
t I i 
ATL 
. 
we 


an =) {* , a > > 
iv¢ ) I1¢ LO 
t - , 
Act¢ 4, : 
) 1 O71 Ee Low 
+ i ry ‘ . + 
y di } Cal. ro 
Y yor Sabi 
hiv iy y A al 
r wT mM 
avy adh » ry iw 
ADPRAPRTAT Vv rt 
Wy rompRTAm vatea 
rey rimo® Tm 
iv ivan ‘ ‘ 4 
. di | / A 4 
rye A’ A TIT. A 
i ‘ ee | 4 i/ 
1 y ry nT 
' 1 r ‘THY 


ity 
f 
nD 


we 


4 


9 


e be VT nna ea F f 
TT OTTHY 
' ¢ > / \ 
hal ame g ‘Meicher f air ] } 
bd By evan. be ch RE 
7 vr f = uh: = Ss ondimeumnenenms eieeemmmmaiaes = 
TI : 19 ; 


Ww 


— 


Provencher, Wo Sy 
—TO75) (Wemorandum 
bia ran 

meas 

1975). 


Kirby, 335 F.Surn. 
aon other rrounds, 


and Order 


vy — ay 
iorne A 


a \ . SRA 


f 1969). 


Tyson v. Norton, 390 F Inn 


Udall v. Tallma 


Vv 
/ 


n{ 
chef Vn wy 
. 
ce Y 
4 . 
ANracan 2 
; oe 
My, reno, } 
Miypmny 7 
> 


> 
79) 
aan’ 
. 


Qc 


| 


. . 
. . 
. . 
. . 
. . 
f 


— 


by federal 1a 
hound to vrov 

2 LT} 
eliminate the 


federal arenc 


nroner 


was 


nower 
I Ww 


from <c¢ randered 


Plumenfeld Wnited States District 


‘ourt for the District o Sonnecticut. e ovinion is re- 
r orted at 20Nn ae unpn,. yc r and is renro tced in thea Toint 
Appendix at nares 1%] courh 174. 
TSSieS PRESENTET 

i ig Whether state administrative nrocedures which 
tmnede or prohibit elicible nersons already in ardshin 
circumstances from pnarticinatinge in the food stamn vromram 
violate richts ruaranteed by federal law. 

2, Whether havine determined that riehts cuaranteed 
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ide relief, 

1ether the relief ordered narrowly drawn to 
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he certification process to determine eliribility and the 
amount of bonus is initiated by the state asency's receint 
of a sisned, dated application, Within thirty davs the 

state arencyv must interview the applicant, verify the in-e- 
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of denial 
The ATP card entitles the recinient to purchase 
food counons at less than their face value. The differ- 
ence hetween the cost of the counons to the household and 
the value of the counon allotment is deemed the "honus" 


the full cost of which is horne hv the federal rovernment. 


he ATP card is valid onlv for a two week or one month 
neriod, denending on the household's frenuency of issuance. 
The exniration date is printed on the card, If a nartici- 


natine housetl Old's ATP 4ea lost, stolen, mutilated or not 
mailed throuct administrative error, 4‘¢t must he renlaced 
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rravamen of the plaintiffs' orisinal comnlaint was that 
the defendants were violatine the federal reouirement that 
all food stamn anplications be processed within thirty 
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1 insure the narticination of all elisible house- 
holds, thereby violatine their richts 1 
Act and reculations and instructions promulcated theret« 
and under the Supremacy ‘lause and the Fourt’~ enth Amenament. 
to the United States Constitution. * 
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nrohibited recipients unable for any reason to travel to a 
Jenpartment office from receiving their food stamp benefits. 
Such procedural obstacles violate the rights guaranteed 
eligible households under federal law to adeouate nutrition 
through participation in the food stamp program. 

Once a determination is made that federal rights are 
being violated, a remedy must be supplied. The relief ordered 
~--that the Denartment conduct home or telenhone interviews 
with persons in a wider range of hardship circumstances and 
perm nersons in the same circumstances to initiate the pro- 
cedure for replacing ATP cards by telephone----- was narrowly 
irawn to eliminate only the particular tarm and was based 
upon procedures for hardship cases devised by U.S.D.A. the 
arency charged with administering the program on the federal 
level. Administrative flexibility was not prohibited; the 
Department was encouraged to develon alternative policies 
and vrocedures, provided the foal of maximum participation 
was furthered and not impeded by them. Such relief there- 


fore constitutes a proner exercise of equitabel discretion 


necessary to vindicate important federal rights. 
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"take effective action to insure the narticination of eliciple 
households" in the food stamp prorram. 7 17.S5.C. §2919(e)(5). 
Tha Mnited “tates Ner artment At Agent 2n1ture fhereatftan 


~S.0.A. nromulrated a rerulation conscenant with this statue 
tory purpose, permittins the certification interview to he 


conducted ",..in the office, in a home visit, or by a telenhone 


ts attached hereto as Sunynlement Pine De and $< 1 an 
instruction sne ff yvine ty} at home or telenhone interviews area 
to he nrovided to annlicants "unat eA Bi come into an office 


$s attached hereto as 


Supplement "B"). The State Welfare Denartment internreted 
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to conflict with the state's res;onsibility under federal 
law to insure the narticipnvation of elirible households. 
fyson, supra, at 559. (A. 32). . 

On anneal, the Commissioner challenres the Court's 
ability to make this determination of law, relying vrimarily 
on cases which hold that a federal arency's internretation 
of the federal statute it is charsed to interrret or of its 
own resulation, as long as it is consistent with the pnurvoses 
of the statute, is entitled to considerable weirht in deter- 
minine the validity or meanine of the nrovision in issue. 
Udall v. Tallman, 380 U.S. 1(1965); McLaren v. Fleicher, 
2656 U.S. 877 Ci92k); Bowles v. Seminole Rock Co., 325 U.S. 419 
(1945); Unemployment Commissioner v. Aragon, 329 1.5. 143 
(1946); Power Reactor Co. v. Int'l. Union of Elec. Wkrs., 
367 U.S. 396 (1961); Mourning, v. Family Publications Services, 
411 U.S. 356 (1973); American Tel. and Tel. v. United States, 
299 U.S. 232 (1936). The Commissioner's reliance on these 
cases is misplaced because in this case '.S.D.A. provided 
nothing more than a restatement of the rerulation and in- 
struction, and the cases ‘io not sunpnort sivine snecital weirht 
to an interpretation of federal law by a state arency. 
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had to consider the purnose of the Food Stamn Act. 

Courts have unanimousiy held that the overridine 
purnose of the Food Stamp Act is the alleviation of hunger and 
malnutrition by allowinre low-income households to purchase a 
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further the Act's nurnose by facilitatine 


narticipation 


of elirible households. “he Denartment's 


restrictive 


intervretation of the term was properly dis- 
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intervretation which better comnorts 


purnose. 


Denartment's 


narrow interpretation of the term 


foundation 


fication 


of their administrative practice 


interviews, practices which made narticination 


arrrreute 


or even impossible for certain eli- 


households already 
program 


benefits 


hardship circumstances. Administering 


that elirible vnersons do not re- 


ruaranteed to them frustrates Conrressional 


= ye 


intent and violates the Food Stamp Act. Rodway v. U.5. 
F.2d , No. 74-1303 (D.C.Cir. June 12, 1975), (slip 


at 679)(a copy of the opinion is attached hereto as 


Supplement "C"). At issue in Rodway was the validity of the 
coupon allotment svstem chosen by 1'.S.0.A., which the Court 
held could not be allowed to deny food stamn recinients the 
opportunity to obtain a nutritionally adequate diet. 

The pvurnoses of the Food Stamn Act —- the 

health and well-being of our nopnulace - 

are too important, and the lerislative in- 

tent that those purposes be achieved for 

substantially all recipients too clear, 

for us to allow their administrative 

evisceration. 
odway, supra 


Thourh defendine the chosen Allotment system, TS. Wk 


conceded in Rodway that the pnrorram must be administered 


"to insure that the certification nrocess itself does not 


present a barrier to the participation of elirible households.’ 
Rodway, supra, at 682, n.25 (auoting affidavit of Richard F. 


Lyne, Assistant Secretary of Arriculture). The Welfare Nenartment's 
nolicv on c2rtification interviews constitued such a harrier 

and the District Court therefore pronerly held that the 

richts cruaranteed to plaintiffs by the federal Food Stamn 

Act had been violated. 


Havine correctly determined that plaintiffs and members 


of their class were wronrfully beine deprived of their rirhts 


under the Food Stamn Act, the District Court was reauired to 
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t > h70 ®.2q 1084 (3rd Cir. 1973), cert. 
supra; Carter v. But: My 2a 4 ’ 


denied 4 U4 Ww.s 1193 i | Bea Stewart v Rutz 256 F Thelen 
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- hic 1 4 f ( % C4 qg7h) ° 
12h& (W.D.Ken. 1973), aff'd., 491 F.2a 16> (6th Cir. 1 
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oy roy ] fda Be rneavercedn on 
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Russo v. Kirhy, 33 ~SUphis Pe SON. J » revel © 


ic2 W 9q SUR (2nd Cir 971) Tn these cases 
other rrounds, 453 i | n ] 1 


. ‘ snien nafits We -O Adeje 
recipients had been wronefully dente enefit 1e ¢ 


- c x o . > rencies ana neitt er t} e 
ministrative errors made by tate arencies an 


Rood Stamp Act nor federal rerulations provided any remedy 
He federal -ourts fashioned relief in the form of forward 
adjustments in the purchase price of food stamns to restore 


the lost "bonus" throuch "ju?tctal implication of anpropriate 


remedies to redress federal statutory richts." Carter v. 
Butz, supra, at 1088. This relief was tailored to fulfill 
the leral maxim "ubi jus ibi remedium", where there is 4 
richt there is a remedy. Stewart, supra, at 1349; accord, 

owen v. Provencher, __F.Supp.___s No. 74-4895-5(N.Mass. 
1975)(Memorandum and order dated March 17, 1975)(a copy of 
the Memorandum and Order is attached hereto as Supplement 
"n) > where the court ordered additional allotments of food 
stamps to make up for t e bonuses lest by “"zero-nurchase 
nouseholds" for whom the forward adjustment remedy would 
provide no relief.* 

Similarly, in this case the remedy was precisely 
tailored to medy the violation. Recause defendants 
nad adopted an unduly restrictive interpretation of "unable", 

\ 
they were ordered to alter their definition to include other ‘ 


circumstances which constituted inability to come into a 


nepartment office such as illness, physical injury, lack or 


transportation or the nresence Oo! nre-school children or 
other persons in the home reauirine care. As nart of the 


comprehensive full participation plan they were to devise and 


*Por a discussion of "zero-npurchase households" see 


the opinion in Tyson, supra, at 562-565. (a 2A Ns 


it) 


sone interviews were ordered 


nrocedure neritic in the *? ral rerculation and instruction. 
he ree 1i fF penrece nts the restra "eA ayercic nf an 1itat le 
iiscretion, necessary to deal with a ceneral natt 
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he Court's order still leaves the Yommisstoner wit? 


MANY mtions ir ljavicine his enartment's nrocedures urd +} 


“ation ,1lthousc the ‘ommissioner stresse + te ,enhone 

; le LU LO! 2 

intervi- Sy iis niet 1 fenores the ontion of a home visit, 
the Judrement exnre:s lv vermits home 4ntervie to he cone 


f*) nded rreNncie and orranicatior and nrivate and eommiunity 
rrouns in vrovidine transvortation services for ann lt nants, 


indicatine that with proner transportation many of those 


are now unat le to travel] to an office hecause nf lark of 


ct 


ransportation or even certain in uries would he able to 
come Myson sunra at 574 (A 77 Thea ‘Art alse recornizead 
that the derr: of inability to visit a istrict office is 


rectly related to the number and reorranhic nlacement of 


svwct offices and lfjrected the Nenartment to 2-ontinue the 


ty Tahnnayv \ nae 


the use of an "authorized representative" in situations which 
require it. The annlicable instruction provides that such a 
rep? 2sentative will he allowed only wnen I¢ is "4mnossible for 


; ' 
the head of the household or the spouse to make application” 


————]3_— 


(emphasis in oricinal), and only then if certain additional 
‘onditions are met, the first of which §$s that "TT 1he ead 


of the household or his spouse cannot he interviewed." 
N.S. (FS) Instruction 732-1 (IT)(c)(1)(a). For example 


’ 


an applicant's health might be so frail that he or she could 


not even receive a representative of the department in the 7 
home, or speak on the telenhone. Tn such a case an authorized 
representative may hive to be designated in order to enable 
the household to "make anplication”. Nothine in the pro- 

‘ 


vision however upnorts the Commissioner's contention that 


> 
this exceptional procedure "was the primary means conceived 

by the Secretary to deal with situations where a household 
would be unable to make anplication in person for food stamns.” 
(Prief of Appellants, at 92}. . The availabilityv of this ontion 
4s yet another manifestation of concern that no one he nre- 


vented from particinatine in the nrorram hv the administrative 


failure to adiust certification nrocedures for circumstances 


beyond the household's control. 
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autres that 4 


"omerrency" cases Ineludine 


narticinate. The defendants admitted below that their 

re required everv household wh 4 ah 
reported the loss, theft, mutilation, or non-receint of its 
card to travel to a local office, return home to wait 


for the issuance of a new card to be mailed from the central 


machine data processine unit, and made no provision fer reci- 
* 
nients unable to travel to a jenartmental office to initiate , 


the renlacement pnroce jure 


The District Court found that the defendants' ceneral 
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ct 
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ct 
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issuance of renlacement cards in emerrency 
situations complied substartially with the immediacy re- 
tuirement of F.N.S. ("S)Instructior 734-2(VI)(C),* but also 
found that the defendants refused to depart from this pvro- 
je for households who were unable to travel 
to a departmental office to initiate the renlacement process. 


The Court held that thisfailure, by endanrerine low-income 


households' level of nutrition, violated the overall nurnose 


j 
Nn appeal, the Commission contends that the District 
Court erroneously determined the reauirements of federal law. 
Ha -laims that es EP aes €901] 4s simply a "nreamt le" nro-~ 
vision which cannot be utilized as a hasis for determinine the 
*The department's failure to issue written instructions 
to prorram personnel reauiring them to inform all narticinatine 
households of their practice, however, was held to violate ; 
7 C.F.R. $271.4(a) (8), 30 Fed. Rer. 1291 (1975). Tyson, supra, . 
at ST) CA, O27 


eg 


federal reauirements concernine the replacement of A™P cards 
{ Nef A Gas ants at 
in emergency situation. Prief of De endants—-Annellar » at 
Y a) a a\s e Jeam x 
4-46, But the cases unon which the Commission relie erelv 


; a Wockuent 
support the proposition tat lanruare in a "nreamble” whic 


oe } 
conflicts with other exnressed statutory lanruare cannot he 


$ y Rahine 
used to overrulethose explicit terms. F.7., Yodinson v 


. . ) . 1H * Nn) T r stant 
Difford, 92 F.Supp. 145, 148(F.D.Pa. 1959) n the instan 


. - efirne 

case there are no snecific statutory or reculatory nrovisicn:s 
7 ee I a n Sand 

which conflict with the declaration of | 11 


ov. 270 FS 5h 
The Court in Giruere v. Affleck, 3 ~HUupp. 2 


(D.R.I. 1974), relied in part on the same statutory nrovision 


tn strikine down a state nolicyv which hindered acauisition 


2 


Pa] 


of replacement AjiP cards. Rhode Island had adonted a nolicy 
whereby all ATP cards exnired within five davs of issuance. 
Mrs. Giruere's ATP card failed to arrive on time due to 
administrative error, and by the time she received the card 
‘t was no lonrer valid. The state arency's refusal to make 
any exception to its veneral nolicy, denrivine “s Giruere 
and members of her class of their food stamr henefits ,was 
held to violate the rirht to adequate nutrition vuarantee? hy 
federal law. 

he Conrressional intent, buttressed hy the 

mS pD.A. Instructions relative to emermency 


tssuance indicate that elircible households 


Da) 5 ae 14 $x 
should be riven every practicable o nortunity 


to participate in the procram, Tnexorable 
adherence th time > rhedulies only trowarts the 


laudable nurnose or tt e Paoaoa tamr rnorprar . 
makine it difficult if not imnossit ia far the 
nlaintiff and the -lass to narticinate or cay 


recular hasis ‘4 ryere e nra, at l/ 7 


Similarly, in the instant case the Welfare Department 
refused to vary its rerular nolicy for obtaining a replace- 
ment ATP card for those in hardshiv cases. This refusal to 
make provision for recivients unable to travel to a local of- 
fice to initiate the replacement process meant that even with 
“knowledre of the procedure, some recinients were effectively 


harred from obtainine benefits to which they were entitled.* 


Such a result, contrary to Coneresstonal intent, violates 


the richts of plaintiffs under the Food Stamp Act. See, 


Rodway, supra. 

Once the District Court found that nlaintiffs were 
wronefully beins deprived of their richts to narticinate 
in the prorram ruaranteed to them by the Food Stamn Act, it 
was required to issue the necessary relief, Rell v. Hood, \ 
327 U.S. 678, 684, (1946). As in the interview situation, 
the remedy was indicated by the violation. The relief or- 
dered by the District Court - to nermit persons in the same 
hardship cases as enumerated with resnect to the certification 
interview to initiate the procedure for renvlacine ATP cards 
in emergency situations by telephone - was an adantation of 
the procedures devised by N.S.D.A. for conducting the certi- 
fication interview for applicants in hardshin cases. Ne- 
fendants were ordered to nermit recipients who are unable to 
———————¥75F course, the Denartment's failure to renuire by ‘ 
written rerulation that all recipntent households he informed 
of the revular replacement procedure also caused nersons elirible 


for replacement cards to lose food sutamn benefits to which 


they were entitled. ( A. ) 7 6M i T9 Bl), 


> 5 ’ ’ 


travel to a Welfare Denartment office to initiate the re- 


placement of an ATP by telephoning the enartment. Tyson, 
supra, at 576 (A. 73). The Court also ordered the defendants 


to draft and promulgate 


be 


nstructions directing all certifi- 
cation workers to inform varticinvatine households of the 
emerrencv procedures for renlacement. T 


The Commissioner now claims that this relief violates 
a subsequent F.N.S. (FS) Instruction 734-2(VI)(C), Rev. ? 
promulgated October 1, 1974, although this instruction was 
never presented at any time to the District Court either hy 


the defendants or .S.D.A. as amicus curiz+ desnite amnle 


opportunity at the Chamber Conference held on October 2? 
1974 and in subsequent briefs submitted to the NMistrict Court.* 
Plaintiffs were unaware that a revised instruction had heen 
issued. F.N.S. Instructions are not nublished in the Federal 
Rerister, presumably because they constitute an exception 


to the reneral vnrovisions of the Administrative Procedure 


Act, 5 U.S.C S553(b)(A). 

Plaintiffs submit that the revised instruction does 
not conflict with the Order of the District Court. There is 
certainly no snecific nrohibition which would prohibit a 


provision for "hardship cases" 


] such 


as that ordered by the 


District Court.** "urthermore, even if the revised instruction 


n 


*Indeed, even after the entry of Judgement hy the 
Nistrict Court the defendants did not annrise the Court of 
the revised rerulation as late as “March 7, 1975, when they 

rie , 


sourht a stav of the relief ordereac nendine anneal, CR. 62, 
Application for a Partial Stay Order). 


**°4mtliarly, there was no such nrohibition in the first 


instruction: the difference hatween the 1949 and 1974 revisions 1s 
Y t t ere fore ) t r { { ney, nhend ' top? farant far 
5 , 
rr of thi P riaf eti¢ttoner 14 
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were interpreted as reauirineg a prior sirned affidavit before 
issuance of a renlacement ATP without exception, the Commissioner 
could fulfill the requirements of the instruction while still 
complyine with the orders of the District Court. 


my 


he Commissioner can vrovide an affidavit by mail 
alone with the replacement ATP snd reauire that it he sisned 
and mailed back to the Department hefore the ATP is used by 
the recipient. Workers can make home visits and witness the 
sienine of an affidavit in everv case before tendering a 
replacement ATP to a recipient. The affidavit could also be 
obtained at the time of initial certification hy including a 
statement pnertainine to 2 nossible replacement situation in 
the anplication signed by all anplicants, similar to the 
statement now included with rersard to other kinds of chanred 
circumstances. Perhans the simnlest procedure that the 
Commissioner could devise to implemen: the relief ordered bv 
‘he District Court would be to include the affidavit in the 
reverse side of the replacement ATP card and instruct the 
recipient to execute the affidavit before exchanrine the card 
for food counons. 

If this Court should doubt whether the revised in 
struction is consistent with the District Court's 41t should 
remand the case for consideration by the District Court as 


to (1) whether the instruction is consistent with its Order: 


(2) whether the irstruction is consistent with the p 


Irnoses 


Dro- 


of the Food Stamn Act; (3) whether the ins*ruction was 
mulgated in accordance with the Administrative Procedure 
Act, see, Rodway, supra; and (4) whether the instruction 


violates the Eaual Protection and Due Process Clauses 


Fourteenth Amendment to the United States Constitution 
as plaintiffs claimed in the Ninth and Tenth Counts 
Amended Complaint (A. 53-57, paras. 64-69), See, Hein 
Burns, 371 F.Supp. 1991 (5.1. Towa, 1974), vacated and 
sub nom. Burns Vv. Hein, (es sie ng g5 5. Ce. Sor. yo 


94g 260 (1974). 


of 


the 


of their 


Vv. 


remanded 


Qn KT/ WT \h 
For all the forer f reasons plaintiffs respectfully 
urre this Court to affir the Judement issued by the District 
Court. 
Resvectfully submitted, 
f - a on 
hox/! nh Gives t Bsns (Cod 2 
“WARTLYN KAPLAN KAT? 
Fairfield County eral Services 
285 Park Avenue 
Bridgeport, Connecticut 640% 
Sf) 29960265] 
Nne of the Attornevs for 
Plaintiffs-Apnellees 
Reth Jacob,la student, 


7 C.F.R. §271.4 (4) (2) (11) 


§271.4 Certification of households. 
(a) Household certification... 


(2) Certification of other households. 
The State agency shall provide for the certification of 
other households by... 


C4) fn interview at initial certification 
and any sudsequent certification with the applicant or 
his authorized representative in a personal contact in 
the office, in a home visit, or by a telephone call 
(the intervi-w requ ~ement will be continued until 
quality control demoustrates to FNS the effectiveness 
of the forms and certification system)3... 


Supplement "A" ‘ 


FNS (FS) Instruction 73<-1 (II) (B)(2)(1971) 


il APPLICATION PROC! 


For the purposes of applying for the Program, households fall into two 


’ , are “a ieat s 
Culegorles--assiscaace ana none. ssistance. Asst{stance households will be 
certified solely on the basis ¢«f iaformation contained in an affidavit and 
the asyatecance case file. The application process for nonassistance house~ 


holds conelets of three elements--completion of au Application form, anu 
interview, and required verification and documentation. Application for 
participation wlll be made in ‘2 name cof the head of the household. The 
head of the household is the member of the household who assumes the pri aary 
tinanchal responsibility for cre household. 


B Nonaseistance Households. The following application process will 
be used for the initial certification and recertification of all other 
households. 


2 Interview.1/ It will be necessary to interview all nonassis- 
tance households including those whose Applications are submitted by mail. 
The head of the household, the spouse, or the authorized representative will 
be interviewed by a cercification worker who will review the Application 
with the applicant to determine that it is filled out correctly and that 
no inconsistencies exist. 


Persons who are unable to come into the office to be interviewed may be 
interviewed {n a home visit or by telephone. When it is neces6ary to 
interview the applicant by. telephone, the reason should be fully documented 
in the case file. Inconventenve to the applicant will not be sufficient 
reason for conducting the inte ‘view by telephone. 


During the interview, the household should be verbally advised of ite right 
to appeal the certification worker's decision (see FNS(FS) Instruction 
732-14). 
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Notice: This opinion is subject to formal revision before publication in, the Federal 
Reporter or U.S.App.D.C. Reports. Users are requested to notify the Clerk of eny formal 
errors in order that corrections may be made before the bound volumes go to press. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


“= five Procedure Act in promulgating the 


Miriam RODWAY et al., Appellants, allotment regulations, and the failure 
could not be cured by litigation affida- 


. 7 ;  vits, and (2) while there is roorn for ad- 
The UNITED S’ATES DEPARTMENT ministrative convenience and necessity in 
OF AGRICULTURE ect al. the ediministration of the food stamp 


i rogram, that does not justify automati- 
No. 74-3303. eee ae sch 2 apes niga 
cally ignoring generalized, easily quanti- 
United States Court of Appcals, fied, and = ecasily verified differences 
District of Columbia Circuit. among recipients under the rubric of ad- 
ministrative necessity; aceording:| 
Argued March 5, 1975. Ce eee ae spuantinent Mier 
averagings system can be sustained only 
Decided June 12, 1975. o if the Sceretary can show that such a 
; system will deliver coupons to substan- 


3 | tially all recipients sufficient to allow 
Members of low income households 


brought suit challenging coupon allot- 
ment system established by the United 
States Lepartment of Agriculture to im- 
plement Food Stamp Act directive that Wilkey, Cireuit Judge, concurred ia 
food stamp recipients be given an oppor- the result, with opinion. ~ 

{unity to obtain « nutritionally adequate 


‘them to purchase a nutritionally ade- 
quate dict. 


Remanded with instructions. 


dict. Following remand from the Court © + 
of Appeals, 482 F.2d 722, the United 1. Agriculture 2 
States District Court for the District of Although the Administrative Proce- 


Columbia, John H. Pratt, J., 369 F.Supp. dure Act does not, by its own terms, 
1094, granted summary judgment for de- govern the issuance of allotment regrula- 
fendants, and plaintiffs appealed. The tions forthe ‘ood stamp program, the 
Court of Appeals, J. Skelly Wright, Cire United States Department of Agricul- 
cuit Judge, held that (1) the Secretary of ture has promulgated a regulation, 
Agriculture failed to comply with the which has the foree and effeet of law, |\ 
procedural command of the Administra- making the procedural requirement of 
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the APA applicable to all of the USDA’s 
rule-making relating to “public property, 
loans, grants, bencfits, or contracts.” 5 
U.S.C.A. § 553(a)(2), (d); Food Stamp 
Act of 1964, §§ 2-15, 7 U.S.C.A. 
§§ 2011-2025. 
2. Administrative Law and Procedure 
e417 
Validly issued administrative regula- 
tions have the force and effect of law. 


3. Administrative Law and Procedure 
394, 395 

Under the Administrative Procedure 
Act, an agency must provide the public 
with notice of proposed rules, an oppor- 
tunity to comment upon them, and a 
cor.cise general statement of their basis 
end purp that justifies the rules in 
light of the comments received. 5 U.S. 
C.A. § 553. 


4. Administrative Law and Procedure 
e294 
Agriculture 2 

In promulgating allotment regu'a 
tions for the food stamp program, the 
United States Department of Agricul- 
ture did not, by reason of the procedures 
surrounding its adoption of rules f 
admin tion of the food stamp pro- 
gram, sctisfy the Administrative Proce- 
dure Act requirement of providing the 


or the 


public with notice of the proposed allot-: 


ment regulations, since, however proce- 
durally proper the adoption of the rules, 
they did net concern any way the 
allotment regulations. 5 U.S.C.A. § 553. 


5. Administrative Law and Procedure 
om 394 
Agriculture e=2 
While the Administrative Procedure 
Act does exempt from the formal notice 
requirement those situations where per- 
sons subject to the proposed agency reg- 
ulations are named and either personall 
served or otherwise have actual notice 


thereof in accordance with law, that ex- 
ception was plainly inapplicable to the 
United States Department of Agricul- 
ture’s promulgation of allotinent regula- 
tions for the food stamp program. 5 
U.S.C.A. § 553(b); Food Stamp Act of 
194, §§ 2-15, 7 U.S.C §§ 2011-2025. 


6. Administrative Law and Procedure 
395 
Only publication in the Federal Reg- 
ister meets the Administrative Procedure 
Act requirement of constructive notice 
to persons subject to proposed agency 
regulations. § U.S.C.A. § 553(b). 


7. Administrative Law and Procedure 
397 
Agriculture e=2 

Affidavits of two officials of the 
United States Department of Agricul- 
ture, offered in suit brought by members 
of low income households challenging the 
coupons allotment system established by 
the USDA to ement Food Stamp 
Act directive that food stamp recipients 
be given an opportu to obtain a nu- 
tritio f 2 < did not provide 
the eq f basis and purpose 


statement ed by the Administra- 


tive Procedure Act as a condition prece- 


dent to the prom 


6 U.S.C.A. § 5&3 


regulations. 


8. Administrative Law and Procedure 
o>741 
Litigation affidavits are an unac- 
ceptable basis for appellate review of 
agency cecision-making 
9. Administrative Law and Procedure 
2395 
Basis and purpose statemer’, which 
the Administrative Procedure Act re- 
quires an agency to provice prior to the 
promulgation of proposed rules or regu- 
lations, is not intended to be an abstract 


explanation essed to an imaginary 
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complaint but is intended, rather, to re- 
spond in a reasoned manrer to the com- 
ments received, to explain how the agen- 
cy resolved the significon: problems 
raised by the comments, 1 to show 
how that resolution lei t cy to the 
ultimate rule. 5 U.S.C.A 


10. Administrative Law and Procedure 
e676 

In an informal rule r case, the 
“whole record,” which tre Acministra- 
tive Procedure Act req 
ing court to review 7 ng the 
validity of the agenc; 
prised of the comn 
ings held, if any, and the 


pose statement 


review. 


11. Administrative Law ard Procedure 
= 395 

Agriculture 2 
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Administr e Proce 
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12. Agriculture <2 
Whether the “Eee 

provides the basis for a 

equate diet, for foo! 

plainiy a fa 

pertise of the Seerct 


Food Stamp Act of 1964, § 4a), 7 US. 
C.A. § 2018(a). 


13. Agriculture 2 ‘ 

Once the Secretary of Agriculture 
determines what constitutes a nutrition- 
ally adequate diet, any distribution 
mechanism must necessarily comport 
with the demands of the Food Stamp 
Act. o Stamp Act, 1964, §§ 2-15, 
4(a), "T C.A. §§ 2011-2025, 2u:%a). 


lt. Agricuiture 2 


Food Stamp Act requires the Sccre- 
tary of Agriculture to distribute food 
stamp coupons in such a way that all, er 
at lerst virtually all, recipients are given 
the “opportunity to obtain a nutritional- 
ly adequate diet”. Food Stamp Act of 
1964, § 4(a), 7 U.S.C.A. § 2013(a). 

15. Agriculture <=2 

1971 amendments to the Food 
Stamp Act murked a major shift in the 
policy of the Act, a shift from supple- 
menting the diets of low-income house- 
holds to guaranteeing those houscholds 
the opportunity for an adequate diet; 
Congress plainly intended the 1971 


amendments to assure that no eligible 


family need go malnourished 
Stamp Act of 1964, § 4(a), 7 


12a) 


 2015(2) 


16. Agriculture 2 
ere is room for administra- 
ence and necessity in admin- 
istering the food stamp program, that 
does not 
gener, i 
1 differences among recipients un- 
nistrative necessi- 
y an averaging system 
can be sustained only if the Secretary of 
ture ean show that such a system 
© coupons to substant all 
recipients sufficie to allow them to 
purchase a 
and if such 


itionally adequate diet; 
“efficient” system dows 
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mary judgment on July 7, 1972, holding 
that the Secretary’s price rollback had 
mooted the controversy. App. 25la- 
252a. On appeal, this court reversed the 
District Court and remanded the case for 
further proceedings. Rodway v. United 
States Department of Agriculture, 157 
U.S.App.D.C. 133, 482 F.2d 722 (1973). 
We held: 
While the rol!back in the price increas- 
es for stamps removed this cause of 
complaint and rendered this issue 
moot, it did not alter or render moot 
the more substantial claim that the al- 
lotment levels established by USDA 
failed to satisfy the requirements of 
the Act. ‘ 
157 U.S.App.D.C. at 137, 482 F 2d 


On remand, the District Court 
to narrow the issues so as to permi 
final adjud Thereupon, 
lants subm 
summary judgment, App. 2732, aecompa- 
nied by a statement of material facts not 
in dispute, Apo 276a-292a, and 2 state- 
ment of genuine issues, App. 293a-208a. 
USDA filed a supplemental memoran- 


ry judgment. App. 209a-30la. 
hearing oral argument, the 
Court, on December 12, 1973, 
USDA's motion for summ j 
and denied appellants’ motio 
summary judgment. Rod 


tates Department of 


S. The questions were 
1. Was the analysis promised by the Secre- 
tary in 26 Fed. Reg. 14102 (1971) made 
and ished? 
If made and published, does the analysis 
meet the requirements of the Ad 3 
tive Procedure Act, 5 USC. § 553(d) 
(1970), for a statement of reasons? See 
Citizens to Pres Overton Park 
Volpe, 401 U.S. 492, 9! S.Ct 


LEd.2¢6 136 (1971) : 


D.D.C., 369 F.Supp. 1094 (1973). Appel- 
lants again appealed to this court. 

At oral argument it became apparent 
that the Secretary's compliance with the 
procedural requirements of the APA in 
promulgating the allotment regulations 
wes 2 substantial issue in this case, al- 
though ut had not becn raised in the 
District Court or in the prior appeal to 
this court. On their face the regulations 
had seemingly been promulgated w 
notice, solicitation of comments, 
suance of a basis and purpose st. tement. 
See 5 U.S.C. § 553. Accordingly, we or- 
dered the pa 
to a list of questions probing the conse- 

i $s Now 


to respond in writin 


quences of this apparent omission 
the parties have provided their answers. 
We find that the Secretary has indeed 
“4 to comply with the requirements 

» APA, and that the failure is fatal 


asserted validity 2 allotment 


{1] All partics agree that the APA 
id y its own terms, govern the 
issuance of lotment regulations. 
ly exempted from the procedural 
mentse of Sectio are any mat 
public proper- 


or contracts.” 


food stamp 


If such an analysis was not issued, are 
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ns based on the reg- 
38 Fed Reg. 14102? 
36 Fed Reg. 14102 
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2202 29 LEd.2d 
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Rulemaking Re 
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118 U.Pa.L.Rev 
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States, USDA 
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generally Bon- 
in Federal 
iblic Property, 
or Contracts, 
owever, as & 

n of the Ad- 
¢ the United 
a regulation 
tirements of 

! all of 
sblic prop- 

or con- 

as effective 
13804. It is, 
Hy issued 

e the force 
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pliance shows this to be untrue. . 
APA requires an agency to provide th 
public with notice of proposed rules, r 
opportunity to comment upon therh, o 
“a concise general statement of their ‘ 
sis and purpose” that justifies the ru 
in light of the comments received. 
U.S.C. § 553. In promulgating its allot 
ment regulations, USDA followed non 
of these requirements. 


[4] To show its compliance with th 
APA, USDA points to the ‘procedure 
surrounding its adoption of various rule 
for th» administration of the food stam 
program. For these rules, there was no 
tice soliciting comments published o 
Apri! 16, 1971, 36 Fed.Reg. 7249, fin: 
ules incorporating changes suggested b; 
comments received published on July 2 
1971, id. at 14102-14117, and a subse 
quent analysis of the comments receiv 
published e- October 16, 1971, id. 2 
20145-2018 Nonctheless, the ans'*e: 
to USDA's argument is short: howeve 
procedurally proper the adoption of thes 
rules, they did not concern in any w 
the allotment reguletions that are th. 
subject of this suit. ,The propose 
rule-making dealt with a vast number of 
rules necessary for acmin'stration of th- 
program. Proposed rules outlined th 


participation of state agencies, ; 


housen , wholesale and retail 


stores, and banks. Plans were propose 
for emergency food assistance for di 
ter victims, and , -oeedures were Ot 

for adminstrative and judicial review « 
USDA actions. But of t! 

ent of the program, the allotments sys- 


_ there was not a word. Sce 36 “ed 


7240-72 


Admittedly, ¢ notice 


was framed broadly 


vant to the validity of regulations issued afte: 
July 24, 1971. See USDA Supplemental Mem 
orandum at 2 9.1 
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shall be equivalent, to the cost of [a] 
nutritionally complete diet. %+ ° r 
This would represent a new commit- 
ment on the part of the Congress and 
the Executive. It makes of the ! 


maint 


od expenditure b 


conference, 
ry the conferves h 
thereby providing more leeway for con- 
mer ignorance. See Senate Heanngs on S$ 
9, S 1608, S. 1864, and S 
ste Committee on Agr 
9ist Cong. Ist Sess 
of Sen 
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Govern); H.R.Rep. No. 91-1402, supra rote 
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1 ROWEN, Et. Al., 


—e we 


Vv. ) Civil Action 
We 
) NO. Ta. wEeqs.¢ 
IL PROVENCHER, Et. Al., ) 15915 ~~? 
Defendants ) 
. 
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j | 
| . 
i Hi ‘ 
| \ 
the memoranda submitted by bot parties and having found that so 
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{ > } 2 ae a 
called e households" whose food s. have been wrong- 
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| $ | 
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ert dc ead b 1 Rut \ Bey » 414 UV. 2304, 23 8.68. 
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VI PROCEDURES FOR MDPU ! 


4 BOL LOW D j qu Ao } : i pe aa 4 


MDPU in establishing 1d taining ti master is mice xe rd fide. 
preparing and mailing ATP cards, “and controlling and reporting f£1sc 
and participation data. State or local agencies may use general office 

machines, reproduction plate equipment, electro-mechani.cal accounting 

machines, or electronic data'processing equipment to carry out these 
operations. Modification of'some procedures described here may be 
necessary depending on the equipment which is used. Some modifications 

accompany exhibits illustrating the forms to be used in these operations. 


’ 
} | 


Cc Emergency ATP Cards -— In emergen cases (newly certified 
households in immediate need, loss or theft of ATP's, etc.) immediately 
prepare those ATP's which the household will need in order to partici- 


I 
pate before the next regular preparation of ATP's. Either the CU o: 

the MDPU may prepare emergency ATP's provided that there are no lays 
in allowing the household to participate. When the monthly processing 


Arr 


of executed ATP cards (paragraph D below) reveals that a household has 
used both regular and replacement ATP's to acquire more bonus coupons 
than they are certified to receive, the MDPU shall immediatel j 
the CU to determine if a claim against the household is warranted. 
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